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SHOULD THE EXECUTIVE POWER BE 
SEPARATED FROM THE OFFICE OF 
PRESIDENT AND MADE RESPONSIBLE 
TO CONGRESS? 


The Canadian Law ‘Times (March, 
1920) charges that the United States is an 
Autocracy and not a Democracy because all 
executive power is placed in the hands of 
the President. While using President Wil- 
son as a “bad example” the writer disclaims 
any intention to attack the President per- 
sonally but, on the contrary, concedes that 
he is a man of exceptional ability. He con- 
tends, however, that our Constitution, by 
giving such great and uncontrolled powers 
to the chief executive makes it impossible 
to place the United States in the category 
of democracies. 


In only one respect may Great Britain 


claim any advantage, if it be an advantage, 
in respect of its form of government over 
that of the United States and that is in 
separating the executive power from the 
executive or sovereign himself, making the 
former answerable to Parliament and the 
latter the mere figure head of national 


power. “The sovereign of the British 
Isles,” says the writer, “for years has been 
a great assenting functionary to the delib- 
erate acts of the Legislative and Executive 
departments of the Government. The Judi- 
ciary is pre-eminently independent both of 
Sovereigns and of Factions ; and the Execu- 
tive, not the Sovereign, declares war and 
makes peace, and all international Treaties. 
This is the complete effacement of the “one- 
man element” of government, and the final 
dethronement of autocracy whether it be in 
a King or a Premier.” 

The writer then goes on to call attention 
to the attributes of autocratic power which 
under the Constitution attach to the office 
of President. He cites the exercise by the 
President, in his own right, of all executive 
and military power without check of any 
kind ; his power to veto legislature ; his un- 





challenged power to represent the nation 
in controversies with foreign powers; and 
his power to make treaties restricted only 
by the necessity of securing the concur- 
rence of the Senate. He contrasts these 
powers with the powers of the King of 
England, who is an executive without ex- 
ecutive power. On this important point of 
the separation of the executive powers 
from the executive the writer says: 

“The executive officers are always in 
either one House or the other, and they are 
open to interrogative enquiries in relation 
to their several departments—-the Army, the 
Navy, Foreign, Colonial and Domestic Af- 
fairs; and the Premier of the day as the 
acknowledged head of all is specially under 
obligation to make declaration to the House 
in which he is of anything involving the 
Peace of the Kingdom or its war with any 
other Nation. A vote of the House of 
Commons hostile to any act done by an in- 
dividual minister will cause him to resign ; 
and a vote of the House hostile to any 
avowed policy of the Government on a mat- 
ter of moment causes the resignation of the 
Executive Government ; and a general elec- 
tion which is not long to follow this, is the 
inevitable vox populi—the final decree of 
the people for or against the policy pro- 
posed.” 

We are frank to acknowledge the be- 
lief that if the Constitution of the 
United States had been made in the light 
of the political knowledge we enjoy today, 
there would have been some provision for 
making the executive power responsible to 
Congress. Such a plan would have avoided 
the not infrequent and deplorable contro- 
versies between the President and Con- 
gress which not only have cast discredit 
on the authority of both these high func- 
tionaries of government but have para- 
lyzed governmental action by the ridicu- 
lous deadlocks that have resulted. 


The present deadlock over the Peace 
Treaty is only one example of the failure 
definitely to fix responsibility for the mak- 
ing of treaties. Complaint has been made 
that the Senate should have been consulted 
in the making of the Peace Treaty. We 
coincide with that opinion as a matter of 
abstract principle; but no provision exists 
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in our Constitution that would have even 
justified the President in seeking the opin- 
ion of the Senate in advance. Since the 
President is in no sense responsible to the 
Senate for his actions, the latter might very 
properly have declined to enter in advance 
into any partnership arrangement with him 
in the making of a treaty. If, however, the 
treaty making power had been confided to 
a Premier or Secretary of State responsible 
to the Senate and not to the President, the 
making of a treaty would have been free 
from the embarrassments that have inter- 
tered with the making of the present treaty. 
Neither the President nor the Senate are 
to blame for the present unfortunate situa- 
tion, but rather the provision for the divi- 
sion of the treaty making power between 
with no method provided to determine dif- 
ferences of opinion except by the surrender, 
on the part of either of the joint donees of 
the power, of their convictions in the mat- 
ter. 

When the Constitution was framed there 
were in existence no other republics, whose 
form of government afforded any feasible 
pattern for the government which the 
framers of the Constitution desired to set 
up. It is said that the framers of the Con- 
stitution were under the influence of Mon- 
tesquieu and other political philosophers 
of the 18th century, but their real model 
was the English Constitution itself as it 
existed in the time of George III. This 
is clearly proven by the declaration of 
Madison in the Federalist (Law, Ed., Vol. 
I, p. 330) that “Montesquieu viewed the 
Constitution of England as the standard, or 
to use his own expression, as the mirror of 
political liberty.” Madison, in that same 
letter, compares the philosophy of Montes- 
quieu with the existing British institutions 
and then points out how nearly the framers 
of the Constitution followed the British 
model. 

It must be borne in mind that the idea 
of separating the Executive Power from 
the Executive and making the former re- 
sponsible to the legislature did not take 
concrete form in England until many years 








after the American government was formed 
nor did the idea occur, so far as we are 
able to learn, to the framers of the Con- 
stitution. This is evident by Hamil- 
ton’s paper in the Federalist (LXIX) 
wherein he compares the power of the King 
of England with that of the President down 
to the minutest detail. He shows how the 
powers of the king were transferred to the 
President, curtailed, however, in many par- 
ticulars so as to give to each department 
of the new government a more equal share 
in its administration. In defending the 
veto power of the President in comparison 
with the power of the British monarch, 
Hamilton says: 


“The King of Great Britain, on his part, 
has an absglute negative upon the acts of 
the two houses of Parliament. The disuse 
of that power for a considerable time does 
not affect the reality of its existence ; and is 
to be ascribed wholly to the crown’s having 
found the means of substituting influence 
to authority.” 


On the subject of the treaty making 
power the framers of the Constitution 
again followed their British “model” simply 
restricting the exercise of the power. 
They had no idea of a treaty making power 
confided to a responsible ministry for 
Hamilton again says (1b.): 

“Every jurist of Great Britain knows, as 
an established fact, that the prerogative of 
making treaties exists in the crown in its 
utmost plenitude; and that the compacts 
entered into by the royal authority have 
the most complete legal validity and per- 
fection, independent of any other sanc- 
tion.” 


It is clear, therefore, that the framers 
of the Constitution were governed in their 
work largely by Montesquieu’s philos- 
ophy and his high regard for and close 
analysis of the British Constitution as it 
then existed. Their main purpose was to 
divide the powers of government into the 
three parts which Montesquieu regarded 
as essential to any republican form of gov- 
ernment and to keep these three co-ordinate 
reservoirs of power as independent of each 
other as possible. The idea of separating the 
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Executive Powers from the Executive, so 
as to put these powers, without putting the 
Executive, under the control of the legisla- 
ture was a further development of the 
English Constitution which probably never 
occurred to the makers of the Constitution. 
This idea of a responsible ministry is not 
without many distinct and clear advantages, 
and it is a matter of note that practically 
every new government formed in the last 
one hundred years has followed the Eng- 
lish Constitution in this respect rather than 
the American Constitution. 








NOTES OF IMPORTANT DECISIONS. 


MAKING A CONTRACT FOR INSURANCE 
COMPANIES IN THE INTEREST OF THE 
INSURED.—We hold no brief for insurance 
companies. We are well aware of the shrewd- 
ness and care with which well-paid and com- 
petent counsel prepare every: clause in the 
policy. We also know that for that reason per- 
haps and because of the fact that beneficiaries 
are not usually competent themselves to un- 
derstand the conditions of the policies which 
they take out nor able to pay for competent 
advice in respect thereto, it is a rule of con- 
struction of insurance policies, that, where the 
language of the policy is inadequate, construc. 
tion adopted will be that which is most favor- 
able to the insured. 


But conceding all of this we are unable to 
follow the Appellate Court of Indiana in its un- 
certain path toward a proper construction of 
a sprinkler policy which was the basis of an 
action in the recent case of Maxwell v. Spring- 
field Fire Insurance Co., 125 N. E. Rep. 645. 

Loss from damage due to leakage in sprink- 
ler systems installed in large factories, is a 
comparatively new branch of insurance. Such 
systems are installed at the suggestion of fire 
insurance experts to reduce the hazard of fire. 
In most cases it has introduced another and 
very serious hazard—loss from leakage. In 
these stand pipes water is held under high 
pressure ready to be released when thé tempera. 
ture rises to a certain point when the whole 
interior of the building is flooded. 

But this is a risk that often falls in between 
other risks already covered by other insurance 
and it became the difficult duty of insurance 
counsel to so word these policies that it should 





not make the companies insuring against leak- 
age liable for losses that should properly come 
within the purview of a fire policy or, on the 
gther hand, be properly compensated for under 
a tornado policy. 


In the policy in this case the company prop- 
erly bound itself under the general. obligation 
“to pay indemnity for all direct loss or dam- 
age by sprinkler leakage, except as _ herein- 
after provided.” Every counselor knows that 
it is better to state the obligation of a con- 
tract or general terms with exceptions than to 
state the exact extent of the obligations in 
detail. 


Among the seven exceptions to the contract 
were two which placed the liability of the in- 
surer for losses midway between catagories cov- 
ered by fire and tornado policies. They were 
as follows: : 

“Nor for loss resulting from the leakage of 


water, if such leakage is caused directly or 
indirectly by fire.” 

“Nor for loss caused by lightning (whether 
fire ensues or not), cyclone, tornado, wind- 
storm, earthquake, explosion, or blasting.” 

It is quite evident that if a fire broke out in 
such a building the sprinkler system might very 
probably spring a leak even before the tempera- 
ture reached the required point and damage 
goods by water. Such damage is clearly within 
the contemplation of the parties to the fire 
policy especially since the sprinkler system is 
installed at the suggestion of the fire insurance 
company and for the very -purpose of reducing 
that hazard. 


On the other hand, it is clear that a tornado 
might wreck the building, tearing the roof off 
and causing the sprinkling system to leak and 
add greatly to the damages caused by the storm. 
This was the state of facts in the principal case, 
the petition alleging that ‘on the 25th day of 
April, 1915, a severe windstorm, cyclone, or 
tornado swept over said city where said factory 
was located; that said storm tore a large part 
of the roof from that portion of the factory 
which is situated on the east side of Eastern 
avenue, and broke the pipes and attachments 
of the sprinkler system in the factory, so that 
the water and mud from the sprinkler pipes 
was precipitated and thrown in and upon the 
floors and upon the finished and unfinished 
products, stock, materials, and machinery in 
the building, thereby damaging the plaintiff in- 
the sum of $21,500. 


To this petition the trial court sustained a 
demurrer interposed by the defendant on the 
ground that such loss was not covered by the 
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policy. On appeal the Appellate Court of In- 
diana took a different view and sent the case 
back for trial on the theory that the leakage 
was within the purview of the policy and not 
directly due to the windstorm. On this point 
the Court said: 


“The windstorm tore away a part of the roof 
of the factory, and broke the pipes and connec- 
tions of the sprinkler system, and that consti- 
tutes a loss by windstorm. The extent of that 
loss could be ascertained by estimating the cost 
of restoring the roof, the pipes, and connections. 
But the damage to the merchandise caused di- 
rectly by the water from the sprinkler system 
is an entirely different loss. For the purposes 
of this policy, the wind cannot be regarded as 
the direct and immediate cause of that loss, 
but: must be regarded as the indirect and re- 
mote cause thereof, for the reason that the very 
nazard which makes this species of insurance 
possible intervened.” 

The exception (No. 4) provides in clear terms 
that the insurance company should not be re- 
sponsible “for loss” caused by lightning, cyclone, 
etc. This does not mean loss of any kind but 
loss from jieakage due to lightning, cyclone, etc. 


The term “loss” in a policy generally re- 
fers to the character of the loss insured 
against. In a fire policy it is a loss by fire; ina 


sprinkler leakage policy the term, “loss,” unless 
otherwise defined, refers to loss by sprinkler 
leakage. In a policy of the latter kind the 
company insures generally against all losses 
from leakage except losses from leakage occur- 
ring in certain specified ways. Otherwise the 
exceptions as to lightning, fire, cyclones, etc., 
would be as meaningless as if the exceptions 
related to wireless telegraphy or to the in- 
habitants of the moon. The policy is not 
concerned with losses other than those due to 
sprinkler leakage. To construe the exceptions 
as referring to losses in no sense within the 
general scope of the policy and denying their 
application to situations they were evidently 
designed to cover is to make a new contract 
for the parties. 





IS LOSING PARTY IN A CASE ESTOPPED 
TO APPEAL BY COMPLIANCE WITH JUDG- 
MENT?—It has not infrequently been declared 
that if a money judgment is paid or an order 
or decree complied with, there is an end of 
the proceeding. But it has been held in a re- 
cent case that the losing party can pay a judg- 
ment or comply with a decree and yet appeal 
his case. Josevig-Kennecott Copper Co. v. Ho- 
warth Co., 261 Fed. Rep. 567. i 

In this case the appellee in a suit against 
the appellant and its trustees for the specific 
performance of a contract, obtained a decree 
requiring the appellant to transfer to the ap- 





pellee 260,000 shares of the appellant's treasury 
stock. The appellee moved to dismiss, on the 
ground that since the decree the appellant has 
complied therewith and transferred the stock 
to the appellee, and the latter has sold and 
disposed of the same to a number of purchasers, 
who now own the same. 


The Circuit Court of Appeals (9th Cir.) de- 
nied the motion of appellee on the ground that 
where the trial Court would not be powerless 
to afford the appellant substantial relief the 
appeal will be heard. The Court contended 
that on reversal, the court below could give 
the appellant adequate relief notwithstanding 
that the shares of stock have been transferred 
tc appellee. The Court said: 


“The appellant by its affidavit shows that the 
said stock was issued and transferred to the 
appellee more than 90 days after the date of the 
decree, and when a supersedeas could not be 
had, and that this was done solely because of 
duress exercised by the appellee by means of 
threats to institute contempt proceedings for 
the appellant’s failure to comply with the or- 
der of the court. There having been no judg- 
ment for costs in the court below, the appellee 
argues that there is no longer a pending con- 
troversy between the parties to the suit. It is 
true that courts do not try academic questions, 
where neither party will be affected by the re- 
sult; but by the decided weight of authority it 
is established that compliance with the judg- 
ment or decree of a court by payment or per- 
formance ‘is no bar to an appeal or writ of 
error for its reversal, particularly where repay- 
ment or restitution may be enforced or the 
effect of the compliance may be otherwise un- 
done, in case of a reversal.’ 3 C. J. 675.” 


There can be no doubt of the correctness of 
the Court’s decision in this case. Sometimes 
a losing party is confronted with the alterna- 
tive of complying with the judgment of the 
Court or giving a supersedeas bond, if he ap- 
peals, so large in amount as to be prohibitive. 
If compliance with the Court’s judgment pre- 
vented an appeal, not a few losing parties 
might be deprived of this valuable right. In 
Dakota County v. Glidden, 113 U. S. 222, 5 Sup. 
Ct. Rep. 428, the Supreme Court of the United 
States states the rule as follows: 


“There can be no question that a debtor 
against whom a judgment for money is recov- 
ered may pay that judgment and bring a writ 
of error to reverse it, and if reversed can re- 
cover back his money, and a defendant in an 
action of ejectment may bring a writ of error, 
and, failing to give a supersedeas bond, may 
submit to the judgment by giving possession 
of the land, which he can recover, if he re- 
verses the judgment, by means of a writ of 
restitution. In both these cases the defendant 
has merely submitted to perform the judgment 
of the court, and has not thereby lost his right 
to seek a reversal of that judgment by writ 
of error or appeal.” 
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PROOF OF SUICIDE IN ACTION ON 
INSURANCE POLICY. 


A clause providing that the assurance 
company shall not be liable if the assured 
commits suicide within a specified period 
is a common one in policies of life assur- 
ance, and if a claim is made under such a 
policy the company must resist payment 
on the ground of suicide, if it wishes to 
rely. on that defense. 


When such a case comes to trial the 
Court must decide whether the evidence 
is sufficient to prove suicide or not, and in 
this connection the case of Dominion Trust 
Company vs. N. Y. Life Insurance Com- 
pany, decided by the Privy Council and 
just reported in the Canadian Law reports, 
is of vital importance, as insurance totalling 
$170,000 was involved, and the highest 
court in the British Empire lays down 
some important principles governing cases 
where suicide is sought to be proved. 


In this case W. R. Arnold of Vancouver, 
Canada, died from a gunshot wound, either 
accidental or self-inflicted, on October 12, 
1914, and less than a fortnight before he 
had taken out $100,000 insurance in the N. 
Y. Life Insurance Company. He also car- 
ried $50,000 in the Mutual Life of Canada, 
placed in November, 1912, and $10,000 in 
the Sovereign Life. taken out in October, 
1912. 


All these policies contained the usual 
clause exempting the company from lia- 
bility if the assured committed suicide 
within two years from the date of the 
policy, and the three companies named re- 
sisted payment on the ground that Arnold 
had, in fact, died by his own hand on the 
12th day of October, 1914. 


First of all, the insurance companies at- 
tempted to prove, and did prove, a strong 
motive for suicide on Arnold’s part. Lord 
Dunedin, in delivering the judgment of the 
Privy Council, refers to the evidence of 
motive in the following words: 





“Arnold was in a quite hopeless financial 
position. Enjoying a salary of $14,000 a 
year, he owed at the time of his death about 
$1,000,000 which he had not the faintest 
chance of repaying. But, further, it was 
not a case of simple indebtedness. He had 
been guilty of a long course of embezzle- 
ment in his position as managing director 
of the Dominion Trust Company. As he 
had confessed about a fortnight before to 
Hodges. the government inspector, who had 
been sent to investigate the affairs of the 
company, he had committed crimes for 
which he was liable to be sent to the peni- 
tentiary. He was on the brink of exposure 
and disgrace as well as of irretrievable 
financial ruin. He had made an appoint- 
ment on the day on which his death oc- 
curred to meet Hodges, in order to give 
explanations and exhibit securities. He 
knew that the result of such examination 
would be to confirm what Hodges already 
knew, and he knew that the presentation 
of Hodges’ report to the government au- 
thorities meant the end so far as he was 
concerned. The counsel for the Trust 
Company was very anxious to demon- 
strate that there was no particular dis- 
closure which on that particular day he 
had to dread—that Hodges knew the worst 
already. That, however, is not the point. 
The point is that the end was approaching, 
and was even nearer as Hodges’ investiga- 
tion proceeded and the time for sending in 
his report drew nigh. Further he was in 
absolute want of ready money. He owed 
small sums right and left, and he had no 
more than a few dollars in his bank ac- 
count. In the whole circumstances, if ever 
there can be said to be motive for self- 
destruction, such motive was present in this 
case.” 


Although the above quotation is a strong 
one, Lord Dunedin goes on to point out 
that “motive, however, can never be of 
itself sufficient. The utmost that it can do 
is destroy or attenuate the inference drawn 
trom the experience of mankind that self- 
destruction being contrary to human in- 
stincts is unlikely to have occurred. The 
proof of suicide must be sought in the cir- 
cumstances of the death.” 


Coming to the circumstances of Arnold’s 
death, it appeared that “Arnold had a small 
country ranch. He was not a sportsman, 
and had no experience of shooting nor any 
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tamiliarity with the management of guns. 
On the Saturday, two days before his death, 
he called at the house of a friend, Gibson, 
and asked him to come to the ranch in his 
(Arnold's) motor. At the ranch they met 
a man called Bladen, who was acting as 
overseer there, and who was, to Arnold’s 
knowledge, in possession of a gun, and 
Arnold asked him to get his gun and bring 
it along. Arnold had come provided with 
cartridges, which he had instructed his 
chauffeur to buy, Gibson suggesting the 
probable bore to be selected. The cartridges 
were handed to Bladen, who loaded the 
gun with the cartridges. The gun was a 
single-barreled magazine gun, with the 
magazine arranged to take only two cart- 
ridges. ‘The action was what was described 
as a pump action, i. ¢e., the fore end is 
made to slide backwards and forwards, 
which motion cocks the hammer and in- 
serts the cartridge from the magazine into 
the breech. A grouse was sighted, which 
flew and. perched on a tree. Arnold had 
shot at it and missed. After the shot he 
tried to recharge the gun, but the action 
stuck, and he handed it to Bladen, who got 
it to work and eject the discharged cart- 
ridge. Bladen is uncertain whether he put 
another cartridge into the magazine but 


thinks it likely he must have done so.’ 


Arnold had never been seen with a gun 
before that day. No more shots were fired, 
and Arnold and Gibson returned to town 
in the motor, taking the gun and cartridges 
along with them. In the car Arnold began 
te handle the gun and was so clumsy that 
Gibson thought it was dangerous, and sug- 
gested that the gun had better be dis- 
charged. ‘The car was stopped, and one 
shot was fired into the ditch. Arnold then 
said it was all right, and Gibson was satis- 
fied. The gun was taken to Arnold’s home 
and put in a cupboard. On Monday morn- 
ing Arnold’s chaffeur arrived with the car 
to take his master into town. One of the 
children asking Arnold whether he was 
going to take the gun with him, he said, 
“Well, probably I had better, or mother 
won't have any rest,” and he then took the 





gun out of the cupboard. He next told the 
chauffeur to put the remaining cartridges 
into the car, which was done. They drove 
to the garage, which was at a different 
place from the house, being situated on a 
small property which was being laid out. 
The garage had rooms over it which were 
occupied by a gardener. Arriving at the 
garage Arnold took out the gun and leaned 
it up against the wall. He then went out 
and spoke to the gardener, and walked 
through the grounds, giving orders. Re- 
turning to the garage he told the chauffeur 
to back out the car and get into the road. 
The gardener coming into the garage found 
Arnold with the gun in his hand, while a 
stick which he always carried was standing 
against the wall. The gardener noticed 
that the breech-block of the gun was open, 
so that a cartridge was partially visible. 
He said to Arnold, “The gun is loaded.” 
Arnold took no notice of the remark, but 
told the man to go outside and clear away 
a pool of water which had collected. The 
gardener did so, and Arnold was left in 
the garage alone with a son of the gar- 
dener, aged eight. This boy said that he 
saw Arnold hang the stick on the hose pipe 
and take the gun in his hand. He had then 
looked the other way, so that he did not 
see what Arnold was doing. A shot was 
heard. The gardener rushed in and found 
Arnold lying on his back dead, with the 
gun on the ground on one side of him and 
the stick on the other.” 


After referring particularly to this evi- 
dence, Lord Dunedin remarks that, “if 
death was intentionally self-inflicted the 
modus operandi was simple enough. Hav- 
ing by orders got rid of the chauffeur and 
the gardener, he either placed the gun with 
its butt against the wall and its muzzle 
pressed close up against his heart, and so 
maintained it by pressure in a horizontal 
position, or he placed the butt on the ground 
and leaning over it brought the muzzle at 
right angles to the line of his body. Then 
in either case he released the trigger by 
means of his stick. On the shot taking 
effect he fell on his back, the gun falling 
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to one side of him, the side of the wound, 
the stick to the other, the side of the hand 
which had directed it.” 

The Dominion Trust Company attempted 
to meet this evidence by the argument that 
Arnold's death was accidental, and the 
auestion was whether the evidence sum- 
marized above properly led to the inference 
of suicide or accident, and the Privy Coun- 
cil adopted the suicide theory for the fol- 
lowing reasons: 


“First, as to the fact of the gun being 
loaded. If the gun being empty when 
brought to the garage Arnold loaded it 
there in the absence of the chauffeur and 
the gardener, it would be almost conclusive 
in favor of suicide as for no conceivable 
reason could he wish to load the gun in the 
garage. Accordingly, the theory is that 
after the shot at the grouse Bladen had 
put in another cartridge. That would put 
two cartridges in the gun. One was dis- 
charged in the ditch, but through ignorance 
Arnold thought that that emptied the gun. 
In reality, however, one remained, and this 
is borne out by the remark of the gardener 
that it was loaded. The gardener being 
gone it is supposed that he tried to get the 
cartridge out, and in so doing accidentally 
discharged the gun and shot himself. 

“Now the character and position of the 
wound were such that it could not be self- 
inflicted by anyone holding the gun in the 
ordinary way and carelessly or unknow- 
ingly pulling the trigger. It is impossible 
tor anyone to hold the gun (which their 
Lordships had the advantage of seeing) by 
the grip and place the muzzle at right 
angles to his own breast. The Trust com- 
pary therefore suggest that, finding the 
action stick, he, in order to exert more 
torce, either jammed the butt of the gun 
against the wall, or put it on the ground, 
and then leaning against the muzzle with 
his breast proceeded to apply force to the 
fore end, and that while he was doing so 
the gun went off. There seemed to be sev- 
eral quite fatal objections to this theory. In 
the first place, the hypothesis being that the 
gun was loaded, and that he knew it was 
loaded, it is almost inconceivable that any- 
cne, however inexperienced, would prefer 
to put the muzzle against his chest and the 
butt to the wall or the ground rather than 
to reverse the position and put the butt to 
his chest and the muzzle to the wall o1 
ground, a position which would make it 





just as easy to apply force at the fore-ena 
if he ever attempted such a position at all, 
which seems extremely improbable in itself. 
In the second place, if the jamming of the 
gun against the wall or ground was resorted 
to in order to keep it steady so as to exert 
strength, the natural place against which to 
jam it would be the middle of the breast- 
bone and not against the left nipple. In 
the third place, there would be no reason 
whatever for having the stick in his hand, 
where it would only be an incumbrance, 
and he must have had it in his hand for it 
was last seen by the gardener propped 
against the wall, and by the little boy hung 
on the hose-pipe, neither of which positions 
would account for its being found on the 
floor beside the body.” 

The decision of the Privy Council, there- 
fore, was that the defense of self-destruc- 
tion was made out, and that the insurance 
companies were not liable on account of the 
suicide clause in the policies. 

M. L. HAyYWarp. 

Hartland, N. B., Canada. 








THE AMENDATORY POWER UNDER 
THE CONSTITUTION, PARTIC- 
ULARLY WITH REFERENCE TO 
AMENDMENT 18. 


The 18th Amendment to the Federal 
Constitution, relating to the subject of 
prohibition, is anomalous in that it does not 
seek to amend any clause in the constitu- 
tion; but, on the contrary, delegates a new 
power—a power unrelated to any specified 
in that instrument. The question therefore 
arises as to whether this is a valid amend- 
ment, even though ratified by a_three- 
fourths vote as provided in Article V. 

Prior to the adoption of the Constitution, 
all governmental functions were exercised 
by the different States. These States were 
independent communities possessing sover- 
eign powers, though bound together in a 
league*under the Articles of Confederation. 

The instrument submitted for adoption 
by the Convention of 1787 was professedly 
a suggestion of agreement, made to the peo- 
ple acting as units determined by state 
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lines—a government to be 
binding on those and those alone who as- 
“ratified” it. It embodied the 
results of a series of compromises between 
conflicting interests. It delegated certain 


covenant of 


sented to or 


powers to a limited government and re- 


strained the exercise of 


States. 


others by the 
Sovereignty was in the people, 
who transferred certain authority from their 
state to the new national government. All 
cther powers were by them reserved." 
While these changes were in the nature 
of burdens assumed by the States in that 
they constituted privation of authority, 
nevertheless it was the people of the indi- 
vidual States who altered their condition 
in consideration of similar change by the 
people of neighboring States. It was, 
therefore, an agreement between peoples 
residing in different areas and under sepa- 
rate constitutions, and not between the gov- 
ernments themselves—a contract with its 
guid pro quo and its terms and limitations. 
This constitution was intended to be per- 
manent excepting in so far as it might be 
changed in accordance with the covenant 
contained in it allowing alteration. 


The Constitution provides for amend- 
ment. No other method of alteration is 
sanctioned.” 


“The Congress, whenever two-thirds of 
both houses shall deem it necessary, shall 
propose amendments to this Constitution, 
or, on the application of the legislatures of 
the several States, shall call a convention 
for proposing amendments, which, in either 
case, shall be valid to all intents and pur- 
poses as part of this Constitution, when 
ratified by the legislatures of three-fourths 
of the several States, or by conventions in 
three-fourths thereof, as the one or the 
other mode of ratification may be proposed 
by the Congress, provided that no amend- 
ments which mav be made prior to the 
year one thousand eight hundred and eight 
shall in any manner affect the first and 
fourth clauses in the ninth section of the 
first article; and that no State, without its 


(1) Const. of U. S., Amend. X. Kansas v. 
Colorado, 206 U. S. 40-118. 

(2) See the Federalist (Ford’s Ed.), No. 85, 
pp. 585-588; No. 43. See Cohens v. Virginia, 6 
Who. 382. 








consent, shall be deprived of 
frage in the Senate.’”* 
This article of the Constitution is only 


its equal suf- 


one of numerous delegations of authority 
It con- 
stitutes a binding consent in advance to 


in the agreement of government. 


alter by way of amendment and not other- 
wise, any of the powers granted. It does 
not speak of anything in addition to or sup- 
plemental by way of a new delegation of 
authority that would not come within the 
meaning of this word amendment. 


The word used is AMENDMENT. 
“Amendment” means a change or altera- 
tion of what is.* 


It does not mean a revision of the Con- 
stitution, but “an addition or change withjn 
the lines of the original instrument.’ 

There must be something to change 
not an instrument merely, for that is just 
form, but the power of which that instru- 
ment is evidence—not the addition of some- 
thing totally disconnected, but the change 
that necessarily has relation to the matter 
amended—an alteration of a provision con- 
tained in the constitution.® 








And this is the sense in which the word 
“amendment” is used throughout The Fed- 
eralist.* 

The covenant as to amendments, there- 
fore, cannot be construed to be an assent 
to the creation by three-fourths of the 
States of powers entirely unrelated to those ' 
already delegated. It is not a consent to an 
organic act of government by less than all 
the States. Such acts being within their 
reserved sovereign rights must be passed 
upon by the people of each State for them- 
selves. 

Suppose that A and B, two private per- 
sons, were to enter into a contract with C 


(3) Const. of U. S., Art. V. 


(4) Re, Penna Tel. Co., 2 Chest. Co. Rep. 131. 
(5) Livermore v. Waite, 36 Pac. 424, 426, 102 
Cal. 113. 


(6) See above cases. Woodruff v. Pickle, 28 
Super. Ct. 622; Hardin v. Boll, 113 U. S. 50-168; 


Sheridan v. Salem, 12 Pac. 925, 928; Landbeck vy. 
Pilmair, 43 N. W. 271; Brake vy. Collison, 122 Fed. 
2. See 


27 


Meigs Growth of the Constitution, pp. 
277. 


7) The Federalist (Ford’s Ed.), 291, 585-588. 
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and D for the governance of their mutual 
relations, and it was provided therein, as 
here, that upon the consent of three out of 
the four an “amendment” could be made 
to their agreement, would any court in the 


land or any rational person anywhere for 


that this these 
three the power to change the contract 
altogether? If they could, they would be 
substituting a new and unanticipated con- 
tract that might altogether eliminate A; 


a moment contend gave 


for the power of substitution, once granted, 
limitless. And 
tween peoples of different countries, such 
as inhabited the original thirteen States 
at the time of the adoption of the Federal 
at- 
to 


is so with a contract be- 


Constitution. 
tempted 


Suppose that it were 


by way of “amendment” 
change the form of government establish- 
ing a Soviet as in Russia or substituting 
in place of the Constitution of the United 
States a government similar to that existing 
in Turkey or in England or in France, 
would this be binding on the peoples of 
States not consenting? Certainly not! And 
It 
is a delegation of a power reserved to the 
people. It is a matter that goes to the very 
creation of government, to the very base 
of the structure. And yet, if we could add 
to the Constitution clauses totally unrelated 
to the delegations in it contained, this could 


why? Because it is not an amendment. 


be done. 


This fifth Article of the Constitution, 
therefore, must be restricted to an altera- 
tion of what is delegated in the instrument 
in contradistinction to the addition of what 
is not related to powers already contained 
in it. This right of amendment is a cov- 
enant in a contract between peoples, that 
is of the essence of the agreement. Three- 
fourths of the States may impose an altera- 
tion of power already delegated on the 
others; but a provision that grants any of 
the the people not 
amendatory of a clause of the Constitution 


reserved power of 
would require a new assent by the people 
of every State in the Union. 

With the exception of the 18th Amend- 
ment, actual practice has been in accord 
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with this construction of the fifth article. 
Upon the adoption of the Constitution of 
the United States, Congress passed the fol- 
lowing joint resolution : 


“The conventions of a number of the 
states having at the time of their adopting 
the constitution expressed a desire, in order 
to prevent misconstruction or abuse of its 
powers, that further declaratory and_ re- 
strictive clauses should be added, and as 
extending the ground of public confidence 
in the government will best ensure the ben- 
eficent ends of its institution, Resolved, by 
the Senate and House of Representatives 
on the United States of America, in Con- 
gress Assembled, two-thirds of both houses 
concurring, that the following articles be 
proposed to the legislatures of the several 
states as Amendments to the Constitution 
of the United States; all or any of which 
articles when ratified by three-fourths of 
the said legislatures, to be valid to all in- 
tents and purposes, as part of the said Con- 
stitution.” 

The Caption of these Amendments reads: 

“Articles in addition to, and amendments 
of the constitution of the United States of 
America, proposed by Congress, pursuant 
to the Fifth Article of the original Consti- 
tution.” 

This caption, as is obesrved, had its in- 
ception in the abové resolution. On adop- 
tion of the resolution, after debate on the 
question, these Amendments were placed 
at the end of the Constitution in order to 
avoid the idea that they were signed at the 
same time by the signers of the Constitu- 
tion.* 


So that they cannot be deemed “contem- 
poraneous intepretation.” 


These first ten Amendments were adopted 
as a bill of rights. They restrict Federal 
action and do not affect the States.° 


They constitute limitations on the author- 
ity already delegated in the body of the 
Constitution. They restrict the mode of 
exercise of and were 
adopted to avoid construction of that instru- 
ment which would by implication create 


express powers 


(8) 
(9) 


2 Thorpe’s Const. Hist. U. 
Mon. N. Co. v. U. S., 


S.. pp. 216-250. 
148 U. S. 324. 
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powers in conflict with these prohibitions. 
They, therefore, constitute true amend- 
ments. 

The same observations apply to the 
Eleventh Amendment. The ‘Twelfth 
Amendment operates as an alteration of the 
third paragraph of the first section of the 
second article. 


The Thirteenth Amendment abolishing 
slavery was adopted in 1865; the Four- 
teenth Amendment defining citizens and 
providing for their protection, apportion- 
ing representatives and covering other mat- 
ters was declared adopted in 1868; and the 
Fifteenth Amendment relative to discrimi- 
nation on account of race, color, etc., was 
declared in effect in 1870. ‘These are the 
so-called War Amendments. A _ careful 
reading of the constitution will show them 
all to be true amendments. These Amend- 
ments are “‘justified” under the power to 
suppress insurrection. 


While actual hostilities had substantially 
terminated, complete restoration of civil 
government in the south was not effected 
for several years. ‘That section of the 
country was practically under control of 
the military authorities. The territory was 
under governance of the army and the civil 
authorities were to a remarkable degree in 
subordination to them. For years there had 
been raging an internecine war. ‘The Gov- 
ernment of the United States had finally 
overcome the Confederates and was con- 
tronted with the task of placing the States 
on a peace basis. It was deemed necessary 
that the military be used in prevention of 
renewal of hostilities. This was the theory. 


This power to suppress insurrection is not 
limited to actual hostilities or operations in 
the field of battle, but included the author- 
ity to take reasonable precautions against 
renewal of uprising.’ 


These War Amendments are in further- 
ance of that power." 


(10) Stewart v Kahn, 11 Wali. 507: 
v. Thomas, 91 U. S. 714. 

(11) See Texas v. White, 7 Wall. 727: See 
White v. Hart, 13 Wall. 651. 


Raymond 





And are true amendments. 

The Sixteenth Amendment relating to 
the income tax is amendatory of article 1, 
section viii. The Seventeeth Amendment 
relating to the election of senators merely 
changes article 1, section III of the Consti- 
tution. 


But the Eighteenth Amendment just 
adopted is not amendatory of any delega- 
tion of power contained in the Constitution. 
It does not come within the meaning of 
“amendment” referred to in article V. It 
is the only Amendment thus far declared 
adopted that invades the reserved sovereign 
powers of the people of the different States. 
It is not a true amendment in any sense of 
the word, and is therefore not in force. 

Frep B. Hart. 

Oakland, Cal. 








DEEDS—CONDITION SUBSEQUENT. 





LOS ANGELES INV. CO. v. GARY et ux. 





Supreme Court of California, Dec. 11, 1919. On 
Motion for Rehearing, Jan. 10, 1920. 





186 Pac. 596. 





A condition subsequent in a deed that the 
property is not to be occupied by a person not 
of Caucasian birth is not an unlawful discrim- 
ination within Const. U. S. Amend, 14; such 
amendment having no reference to action by 
individuals. 

Angellotti, C. J., and Lennon, J., dissenting. 





OLNEY, J. This is an appeal from a judg- 
ment entered upon the plaintiff’s failure to 
amend its complaint after the lower court had 
sustained a general demurrer thereto inter- 
posed by the defendants, and the sole question 
is as to the sufficiency of the complaint. We 
have not been favored by either brief or argu- 
ment on behalf of the respondents, but the cor- 
rect conclusion in the case seems fairly certain 
nevertheless. 

The complaint seeks in effect to declare a for- 
feiture of the title to a certafn lot in the city 
of Los Angeles because of the breach of condi- 
tions subsequent subject to which the defend- 
ant Alfred Gary held the title. It appears from 











































~~“ 











VoL. 90 





CENTRAL LAW JOURNAL 233 





the complaint that the lot in question is one 
of 167 which the plaintiff originally owned in a 
certain tract and some of which it still retains; 
that ‘the plaintiff conveyéd the lot by way of 
sale to one Renaker by a deed providing that 
prior to January 1, 1930, it should not be sold, 
leased, or rented to or occupied by one not of 
the Caucasian race; that by mesne conveyances 
the lot passed to the defendant Alfred Gary and 
is occupied by him and his wife; and, finally, 
that both Gary and his wife are colored and of 
African descent. 


The provision in the deed by the plaintiff 
under which the forfeiture is claimed is as fol- 
lows: 

“It is hereby covenanted and agreed by and 
between the parties hereto and it is a part of 
the consideration of this indenture, * * * 
that the said property shall not be sold, leased, 
or renter to any persons other than of the Cau- 
casian race, nor shall any person or persons 
other than of Caucasian race be permitted to oc- 
cupy said lot or lots; provided further, that a 
breach of any of the foregoing conditions shall 
cause said premises to revert to the said 
grantors, their successors, devisees, or assigns, 
each of whom respectively shall have the right 
of immediate re-entry upon said premises in 
the event of any such breach; provided further, 
that all and each of the above restrictions, con- 
ditions, and covenants herein contained shall 
terminate and end and be of no further effect, 
whether legal or equitable, and shall not be en- 
forceable on and after January 1, A. D. 1930.” 

There can be no question but that the fore- 
going provision amounts to a condition, or 
rather to conditions, subsequent. The express 
language of reversion and re-entry in case of a 
breach leaves no room for argument upon this 
point. It will be noted also that there are two 
conditions; one that the property shall not be 
sold, leased, or rented, or rented to one of 
Caucasian race, and the other that it shall be 
not occupied by one not of that race. Inasmuch 
as a breach of both of these conditions clearly 
appears from the complaint, the real questions 
presented by the demurrer, and therefore by 
this appeal, are as to the validity of such con- 


ditions. 


The condition that the property be not sold, 
leased, or rented to one not of.Caucasian birth 
is clearly a restraint on alienation. The deed 
likewise purports to convey the fee, and an in- 
cident of an estate in fee is the right of free 
disposal or transfer. The condition is therefore 
repugnant to the interest created by the deed 
except for the condition, and falls within a 
literal reading of section 711, Civil Code, whose 
language is: 

“Conditions restraining alienation, when re- 
pugnant to the interest created, are void.” 





Appellant's counsel, nevertheless, contend that 
inasmuch as the restraint is but partial being 
limited both to persons of a particular class 
and to a comparatively brief period, that is, 
prior to January 1, 1930, the condition is good. 
Many authorities outside of this state do make 
a distinction between partial and general re- 
straints upon alienation, holding the former in 
some instances valid, but the Code section 
would seem to leave no room for such distine- 
tion in this state, and since the filing of appel- 
lant’s brief in this case it was so decided by 
the District Court of Appeal in a _ scholarly 
opinion by Judge Finlayson. See Title Guaran- 
tee & Trust Co. v. Garrott, 183 Pac. 470. The 
decision in that case was presented to us for 
consideration by a petition for rehearing, and 
the petition was denied because of our con- 
clusion from which we see no reason for de- 
parting. The demurrer was therefore properly 
sustained as to the alleged cause of action based 
on the fact that the lot in question had been 
sold to the defendant Gary. 

The condition, however, that the property 
should not be occupied by a person not of Cau- 
casian birth is in a different category. It is 
not a restraint upon the alienation, but upon 
the use of the property. There is no prohibi- 
tion by statute of such restraints imposed by 
way of condition nor was there any at com- 
mon law. 18 Corpus Juris, 361; Cowell v. Colo- 
rado Springs, 100 U. S. 55, 25 L. Ed. 547. The 
instances in which conditions restricting the 
use of property conveyed have been enforced 
are exceedingly numerous and the conditions 
enforced of almost every conceivable variety. 
Conditions so extreme as to restrain the use 
to a single specified purpose are not uncommon, 
and so far as we are aware have been uniformly 
enforced, except in certain special cases where 
for particular reasons not existing here and 
not affecting the generally enforceable character 
of such conditions the particular condition was 
held invalid. As an instance of the enforce- 
ment of a condition of this extreme character 
see Papst v. Hamilton, 133 Cal. 631, 66 Pac. 10. 
In connection with this discussion it may be 
well to add that what we have said applies 
only to restraints on use imposed by way of 
condition and not to those sought to be im- 
posed by covenant merely. The distinction be- 
tween conditions and covenants is a decided 
one and the principles applicable quite different. 

The particular condition in this case being 
one against the occupation of the property by 
persons not of the Caucasian race, the ques- 
tion suggests itself as to whether it is an un- 
lawful discrimination against certain classes 
of citizens and therefore within the prohibi- 
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tion of the federal Constitution. This question, 
however, is settled conclusively against the de- 
fendants by repeated decisions of the United 
States Supreme Court. 


Judgment reversed. 


Note—Condition in Deed Against Occupation 
by One Not of the Caucasian Race.—The instant 
case, as seen, distinguishes restraint on alienation 
from restraint upon use, the right of the former 
kind of restraint being specifically forbidden by 
California statute. Notwithstanding this is a 
local rule, this note is yet confined to question of 
restraint upon use, though alienation cases are 
cited, as being relevant. 


The case of Cowell v. Spring Co., 100 U. S. 
55, 25 L. Ed.°547, concerned a prohibition in the 
deed against the sale of intoxicating liquors. Jus- 
tice Field said: “The owner of property has a 
right to dispose of it with a limited restriction 
on its use, however much the restriction may af- 
fect the value or the nature of the estate.” Then 
he says: “In this way slaughter houses, soap 
factories, distilleries, livery stables, tanneries and 
machine shops have in a multitude of instances 
been excluded from particular localities. * * * 
To hold that conditions for their exclusion from 
premises conveyed are inoperative would defeat 
numerous arrangements in our large cities for 
the comfort and health of whole neighborhoods.” 


But where a condition subsequent operates so 
as to bring about a monopoly for all time, this 
is but an indirect way of accomplishing an un- 
lawful restraint in trade and therefore void. 


Ruhland y. King, 154 Wis. 545, 143 N. W. 681. 


And where the condition in a deed provided 
that at no time should the grantee, a railroad 
company, build a railroad station within a certain 
distance of a certain place, this was said to be 
contrary to public policy in that the company 
had been given the right to acquire lands for the 
benefit of the public. St. Louis, etc., R. Co. v. 
Mathers, 71 Ill. 592, 22 Am. Rep. 122. 


This indirect way of securing a monopoly has 
also been condemned in other states. As for 
example Burdell v. Grandi, 152 Cal. 376, 92 Pac. 
1022, 14 L. R. A. (N. S.) 909, 125 Am. St. Rep. 
61; Chippewa Lumber Co. y. Tremper, 75 Mich. 
36, 42 N. W. 532, 13 Am. St. Rep. 420, 4 L. R. 
A. 373. 


In Queensboro Land Co. v. Cazeaux, 136 La. 
724, 67 So. 641, a condition in a deed that 
the grantee shall not sell to a negro was held 
not against public policy as creating a tenure 
of property unknown to the ‘law in view of Louis- 
iana code giving the fullest liberty to contract 
and to dispose of one’s property, this was held to 
be a matter “purely of state, or local, interest, 
with which the general government can have no 
concern and upon which, therefore, it can have 
no policy.” 





The free right of attaching conditions subse- 
quent is very clearly exhibited in Camp v. Cleary, 
76 Va. 140, where it was held that a grantor 
could limit an estate to another until he aliens 
it or attempts to alien it, or until he becomes 
bankrupt or insolvent. 


And conditions against grantees for a particu- 
lar time or to a particular person have often been 
sustained. 


Thus a provision restraining a grantee from 
trading it to any person other than the bodily 
heirs of grantor for a term of twenty years. 
Price v. Va. Iron, etc., Co., 171 Ky. 523, 188 S. 
W. 658; Francis v. Big Sandy Co., 171 Ky. 209, 
188 S. W. 345. E converso it has been held that a 
condition that he shall sell to a certain person 
at a price named is valid. 19 Ky. L. R. 814, 42 
S. W. 99. 


The view, however, that such a _ condition 
against alienation within a certain period of time 
is void has been held by another Court, on the 
principle that “every restraint upon alienation is 
inconsistent with the value of a fee.” Lattimer 
v. Waddell, 119 N. C. 370, 26 S. E. 122. This 
view, however, seems rather unique. And were it 
recognized it would no more affect the question 
of restriction upon occupancy, than the instant 
case holds the statute in restraint of alienation in 
California had no effect on restrictions upon 
occupation. 


Therefore, we conclude that the instant case 
was rightly disposed of. The dissenting opinion 
is not published because the judges joining in it 
merely discussed the intent in the restriction, and 
not its validity. c 








BOOK REVIEW. 


HUDDY ON AUTOMOBILES. 


The increasing use of the automobile for 
business and pleasure is so great that the prob- 
leny of handling the traffic conditions created 
thereby is in itself an important branch of the 
law of municipal corporations. This tremen- 
dous traffic, however, was bound to raise many 
other questions, some of them new in principle 
but most of them new in respect to the appli- 
eation of old principles. 


Without question the oldest and one of the 
highest authorities on this subject is the trea- 
tise by Xenophen P. Huddy of the New York 
Bar. A fifth edition of this work has just ap- 
peared. 
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The new work has been revised by Arthur 
IF’. Curtis of the Delhi (N. Y.) Bar. who is 
the author of a work on electricity. Mr. Curtis 
had to consult almost as many new cases since 
the last edition appeared as were cited in the 
former editions, so fast is the law growing on 
this subject. The work which was required of 
Mr. Curtis is set forth in his own declaration 
that “A lawyer would have passed the recog- 
nized bounds of ordinary common sense, had 
he predicted in 1906 (the date of the first edi- 
tion) the mass of judicial authority now to be 
found in the reports.” The author then goes 
on to say: “Toa certain extent the framework 
constituted by Mr. Huddy has collapsed under 
the bulk of court decisions. It has, therefore, 
been deemed advisable to rearrange and re- 
write the major part of the book. Questions 
such as, for example, the liability of the owner 
for the acts of his chauffeur, which formerly 
constituted but a part of a chapter, have, in 
the course of the development of the law, as- 
sumed such importance that now they are en- 
titled to an entire chapter.” 

This work also contains an important chapter 
on “Public Carriage for Hire,’ which covers jit- 
neys, taxicabs, motor busses, ete., which is 
a still newer and most important development 
of the automobile. 

The mechanical appearance and workman- 
ship of the volume before us is superb. It is 
bound in dark red, flexible leather and printed 
on thin paper with the result that its 1,196 
pages make a book about one and one-half 
inches thick, and very light and convenient 
for ready use. 

Published by Mathew Bender & Co., Albany, 
nM. -¥. 








ITEMS OF PROFESSIONAL 
INTEREST. 





THE INCOME OF LAWYERS. 





A recent compilation of income tax returns 
shows that lawyers ranked highest of all pro- 
fessions. The number of those reporting in- 
comes exceeding $100,000 each in the various 
professions. 

Teachers, 1; Artists, 1; Architects, 5; Au- 
thors, 13; Actors (including movie actors), 14; 
Doctors, 27; lawyers, 184. : 

The St. Louis Post-Dispatch, which made the 
compilation from the official report, said: 


“In connection with individual incomes, it is 
interesting to note that eleven men listed as 





, eight, $300,000; 








saloon-keepers returned incomes of $250,000 each 


and one returned $100,000. One architect 
earned $200,000, two $150,000 each, and two 
$100,000 each. One artist returned $250,000, and 
under the classification of ‘authors, editors, and 
reporters,’ eight returned incomes of $100,000, 
two of $150,000, two of $200,000, one $250,000, 
cne $300,000, and one $500,000. Of the lawyers 
and judges, 108 returned $100,000 each; forty- 
four, $150,000; eighteen, $200,000; ten, $250,000; 
four $400,000; ten, $500,000; 
two, $1,000,000, and two, $1,500,000. In the the- 
atrical profession five returned incomes of $100,- 
000 each; four, $150,000 each; two, $200,000 
each; two $250,000 each, and one, $300,000. This 
includes movie actors and actresses, among 
whom million-dollar incomes are supposed to be 
common. 


“One teacher returned an income of $100,000. 
Nine insurance agents returned $100,000 each 
and seven, $150,000 each. Six theatrical man- 
agers returned $100,000 each; five $150,000; 
one, $200,000; three, $250,000, and two, $300,000. 
In the class of farmers and stock raisers, eighty- 
three returned $100,000.each; thirteen; $150,000; 
nine $200,000; two, $250,000; four, $300,000; 
seven, $400,000; two, $500,000. 

“Two clergymen returned $100,000 each and 
one, $150,000. Ten doctors returned $100,000 
each; six, $150,000; four, $200,000; one, $250,- 
000; four, $300,000; one, $400,000, and one, 
$500,000. One commercial traveler returned 
$100,000, and one, $150,000. 


We should like to know what lawyers are 
making these large incomes and whether they 
are the returns from a lucrative practice or 
partly the result of favorable business or mari- 
tal connections, or interest on inheritable 
wealth and fortunate investments. But the Bu- 
reau of Internal Revenue takes every possible 
precaution to conceal the identity of tax payers. 

This compilation is based on the 1918 returns 
but without doubt represent the percentage of 
reurns for any year in the different professions 
and business avocations. While of course man- 
ufacturers and merchants far exceed the profes- 
sions in the number of those earning large in- 
comes, the legal profession seems not only far 
ahead of other professions but to compare fa- 
vorably with many avocations which are strictly 
commercial. 
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Y. Bar; author of “The Law of Electricity” and 
co-editor of “Street Railway Reports,’ ete. Al- 
bany, N. Y¥. Matthew Bender & Company. 1919. 
Price, $7.50. Review in this issue. 





Federal Income Tax. War Profits and Ex- 
cessive Profits Taxes; including Stamp Taxes, 
Capital Stock Tax, Tax on Employment of Child 


Labor. By George E. Holmes of the New York 
Bar. Indianapolis. The Bobbs-Merrill Com- 
pany. 1920. Price, $10.00. Review will follow. 








HUMOR OF THE LAW. 





Bix—So your friend became wealthy through 
a sudden upward movement in oil. What oil 
stock did he buy? 

Dix—He didn’t buy any. A rich old aunt 
tried to start a fire with a can of it—Boston 
Transcript. 


“Lawyer Jones seems very narrow-minded in 
an argument!” 

“Not at all. He admits that there are two 
sides to every question—his side and the wrong 
side!” 


We saw Diogenes the other day with his lan- 
tern. 

“Still looking for an honest man?” we asked. 

He shook his head mournfully. 

“No; I gave that up long ago. I wish I'd 
stuck to it. It wasn’t half so hopeless as what 
I'm doing now.” 

He certainly did look despondent, and our 
heart went out to him. 

“What are you looking for now, then?’ we 
asked. 

He sighed. 

“I’m looking for a congressman who made 
out his income tax report without anybody's 
help.” —Life. 


Traffic Cop—When I signal you to stop I want 
you to stop. The next time it will cost you $5! 

Autoist—Say, brother, if you can show me 
how to stop this sheet-iron Lizzard any quicker 
than I did I'll give you $10! 





A venerable judge sat in the.place of honor 
at a reception. As a young lady of dazzling 
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charms walked past he exclaimed almost invol- 
untarily, “What a beautiful girl!” 

The young woman overheard the compliment, 
turned and gave him a radiant smile. “What 
an excellent judge!” she said.—Passing Show. 

















You remember the trial scene in “The Mer- 
chant of Venice.” The “quality of mercy” has 
failed. The learned Daniel of judgment has 
refused the plea to “wrest once the law to your 
authority.” Shylock is whetting his knife for 
the pound of flesh. And then—“Tarry a little, 
there is something else. The bond doth give 
thee here no jot of blood”’—a technicality. All 
through the English law of the period I am 
discussing, English criminal lawyers, with the 
connivante of humane English judges, were 
playing the part of Portia, inventing ingenious 
excuses by which humanity might triumph over 
barbarism. Here is a man indicted for steal- 
ing a sheep—penalty, death. The proof was that 
he stole a ewe, but the statute used the word 
“ewe” as well as “sheep,” and the prisoner 
escaped. He had not stolen a sheep. 

In 1827 an indictment read that the jurors 
“on their oath,” instead of “on their oaths,” 
charged a man with a crime and for this reason 
the indictment was found defective and on this 
technicality the prisoner was discharged. 

That these technicalities were in their own 
time undesirable substitutes for the law reform } 
must be admitted. But they had a reason for | 
existence, due to the barbarous condition of the 
criminal law.—World’s Work. 
















“Many motor speeders arrested in your town, 
Uncle Si?” 

“No. There used ter be, but we settled them 
fellers all right. Hain’t been hardly an arrest 
in six months.” 

“How did you manage it?” 

“Wal, we jest fixed the speed limit at 75 
miles an hour, an’ darned few of ’em kin make 
it, b’gosh!”—Boston Transcript. 





A nervous young man entered a Washington 
jewelry store recently, said Secretary of Com- 
merce Redfield, and stammeringly told the pro- 
prietor that he wanted an engagement ring with 
the engraving, “Percival to Marie.” 

“Very well,” said the jeweler, “but if you will 
permit a suggestion I would make it ‘Percival 
to his first and only love.’” 

“Not a bad idea, but why?” the customer in- 
quired. 

“Well, just supposing, if Marie should jilt 
you you could use the ring for the next girl and 








the next, and the next, and so on.” 
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WEEKLY DIGEST. 


Weekly Digest of Important Opinions of the 
State Courts of Last Resort and of the Federal 
Courts. 

Copy of Opinion in any case referred to in this digest 
may be procured by sending 25 cents to us or to the West 

Pub. Co., St. Pauli, Minn. 
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1. Assignments — Intervention.—A contract 


between plaintiff and the intervener, which made 
a present appropriation in favor of intervener 
of part of the funds to be recovered, and was 
not a mere promise to pay out of a particular 
fund, amounts to a valid equitable assignment. 
—Rhinehart v. Victor Talking Machine Co., U. 
S. D. C., 261 Fed. 646. 

2. Attachment—Ground of.—Plaintiff in at- 
tachment should be confined to the one ground 
of attachment alleged in his affidavit—Mathew- 
son vy. Larson-Myers Co., Mo., 217 S. W. 609. 

3. Lien of.—Where attachment proceeding 
is against one in whose name title to land did 
not appear of record, attaching creditor's lien 
extends only to the interest of the defendant 








in the land.—Crosson v. Kartowitz, N. D., 175 
N. W. 868. 
4. Wrongful Attachment.—An action for 


trespass vi et armis may be maintained by one 
whose property has been wrongfully seized in 
an attachment suit pending between other par- 
ties, where the plaintiff in the attachment suit 
knows that the property is owned or claimed by 
plaintiff, or where he directs the officer to seize 
the property, or executes an indemnity bond.— 
Bruce v. Crysler, Mo., 217 S. W. 563. 

5. Bankruptey — Statutory Jurisdiction. —A 
referee has no jurisdiction, except that conferred 


9585-9656), 








by Bankruptcy Aet July 1, 1898 (Comp. St. §§ 
which, in the absence of consent, 
does not extend to the determination of a con- 
troversy between a bankrupt or his trustee and 
a third party, in which a bona fide adverse claim 
is made by such party.—lIn re Continental Pro- 
ducing Co., U. S. D. C., 261 Fed. 627. 

6. Banks and Banking—Guarantor.—A na- 
tional bank has no power to guarantee the per- 
formance of a contract made for the sole bene- 
fit of another.—First Nat. Bank v. Crespi & Co., 


Tex., 217 S. W. 705. 
7. Bastards — Domicile.— Where a_ bastard 
child was born in California to a father there 


resident, and subsequently the father died leav- 
ing personalty in Nevada, the child cannot claim 
such personalty on any theory of legitimation 
under Nevada law, nor having been legitimated 
in California, whose laws controlled.—In re For- 
ney’s Estate, Nev., 186 Pac. 678. 

8. Boundaries—Acquiescence in Fence.—The 
mere acquiescence by a landowner in the exist- 
ence of a fence and the occupancy by an adjoin- 
ing landowner of land on his side of it did not 
amount to an agreement that the fence was on 
an accepted boundary line.—Staniford v. Trom- 
bly, Cal., 186 Pac. 599. 

9. Brokers—Subagent.—_-Where a real estate 
agent placed land for sale with another agent, 
the latter agent was his subagent, conceding 
his right to employ a subagent, but as to third 
persons he was also agent for the owner.—Es- 
tes vy. Crosby, Wis., 175 N. W. 933. 

10. Carriers of Passengers—Baggage.—A pas- 
senger purchasing a through ticket over a line 
of railroads, having a coupon attached for each 
road and who checks his baggage through to 
destination, and who on arrival finds it to be 
lost, may hold the last road responsible there- 
for, whether it actually received the baggage 
or not.—Central of Georgia Ry. Co. v. Dean, 
Ga., 101 S. E. 771. 

11.——Contract for Carriage.—Relation of pas- 
senger to carrier can only be created by con- 
tract, either express or implied.—Banks v. Kan- 
sas City Rys. Co., Mo., 217 S. W. 488. 

12. Due Care.—A carrier is not held to so 
high a degree of liability in the case of passen- 
gers as in the case of freight, but is ordinarily 
held to the highest degree of care in the trans- 
portation of passengers.—Nashville, C. & St. 
L. Ry. v. Hopper, Tenn., 217 S. W. 661. 

13. Intoxication.—There must be something 
more than mere intoxication to justify a car- 
rier in rejecting or ejecting a passenger.— 
Abernathy v. Missouri Pac. R. Co., Mo., 217 S. 
W. 568. 

14. Charities—Precatory Trust.—A bequest of 
money direct to the pastor of a certain Roman 
Catholic church for masses for the repose of the 
soul of a certain person does not create a trust, 
as under the rule of the church the money goes 
direct to the pastor, but where a bequest is left 
to an archbishop, with a request that masses be 
said in particular churches within his jurisdic- 
tion, the obligation of the archbishop, assuming 
that testator intends one, is one as to the dis- 
position and use of the money, and there-is a 
precatory trust.—In re Hamilton’s Estate, Cal., 
186 Pac. 587. 

15. Uncertainty.—A bequest to a _ person 
named of $4,000, to be used by him for the ex- 
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tension of the kingdom of God in a certain 
church, held not an absolute gift to the person 
named, but an attempted bequest in trust for 
the purpose stated in the will and invalid be- 
cause the beneficiaries were not certain or ca- 
pable of being made certain.—In re Ford's Es- 
tate, Minn., 175 N. W. 913. 


16. Collision — Maritime Law. — Negligence 
with which the law maritime concerns itself, as 
in the case at the law of negligence everywhere, 
is not negligence, but negligence which contrib- 
utes to the injury done; and hence a vessel is 
not liable for negligence which did not contrib- 
ute to the collision.—The Shawmut, U. S. D. C., 
261 Fed. 616. 


17. Commerce—Telegram.—Under Act Cong., 
June 18, 1910, c. 309, a telegram from a point in 
one state to a point in another is interstate com- 
merce, and the rights and liabilities in connec- 
tion therewith depends on the acts of Congress, 
the contract contained on the telegram blank, 
and the common-law principles accepted and en- 
forced by the federal courts.—Western Union 
Tel. Co. v. Norman, Miss., 83 So. 465. 


18. Contraects——Contingent Fee—An _ agree- 
ment of attorney to share his contingent fees 
with one not an attorney for looking after and 
procuring evidence is against public policy.— 
Johnson v. Higgins, Del., 108 Atl. 647. 

19. Delivery.—No written contract is com- 
plete without delivery, and delivery consists 
not in a mere nominal act of passing the paper 
into the hand of another, but the essence of 
delivery is the intent of the parties, and it is 
competent for them to attach thereto any con- 
ditions upon which they agree.—Herron v. Brin- 
ton, lowa, 175 N. W. 831. 





20.——Option.—An option to renew a contract 
requires the execution of a new contract, and 
does not constitute a present demise; while an 
option to extend the term is a present demise, 
extending the term of the original agreement, 
which then becomes a contract for both the 
original and the extended term.—Helena Light 
& Ry. Co. v. Northern Pac. Ry. Co., Mont., 186 
Pac. 702. 

21. Rescission.—One of the elements re- 
specting a fraudulent statement warranting a 
rescission of a contract is that the one making 
it must either know that it is false, or make it 
recklessly without any knowledge of its truth 
and as a positive assertion——Palmiter v. Hack- 
ett, Ore., 186 Pac. 581. 








22. Seal—An instrument under seal im- 
ports consideration.—Morrison v. Boston Ins. 
Co., Mass., 125 N. E. 698. 

23. Corporations—tInspection of  Books.—A 
stockholder has the right to examine corpora- 
tion books regardless of his purpose in so do- 
ing.—Jameson v. Hanawalt, Col., 186 Pac. 717. 

24. Preferred Stockholder. — Preferred 
stockholders whose dividends are in arrears had 
no enforceable claim against the corporation 
unless and until a dividend should be declared 
by the directors, and so are not “creditors.”— 
Wilder v. Trefry, Mass., 125 N. E. 689. 

25. Voting Trust.—A voting trust of a sub- 
marine boat corporation formed from the aggre- 
gate stockholders to preserve the identity of 
those who formed and developed the company 
and to protect the stock from purchase by Ger- 
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man government agents during the World War 
removes it from the category of illegality. 
Frost v. Carse, N. J., 108 Atl. 642. 





26. Courts—Rules of—Court rules must not 
be arbitrary, unreasonable, contrary to a stat- 
ute, nor of a nature to deprive a party of a 
legal right.—State ex rel. Caldwell v. Cock- 
rell, Mo., 217 S. W. 524. 


27. Covenants—Adjoining Proprietor.—Plain- 
tiff’s right to relief from violation by defendant, 
an adjoining proprietor, of restriction directly 
affecting her lot, being a limitation on the dis- 
tance from side lines within which buildings 
might be erected, was not forfeited by a mere 
failure to object to similar violations by others 
in the neighborhood covered by the common 
building scheme.—Goulding v. Phinney, Mass., 
125 N. E. 703. 





28. General Warranty.—Where land is sold 
in bulk for a lump sum and not by the acre 
with the quantity warranted, the general war- 
ranty of title does not include a warranty of 
the quantity of the land conveyed.—Nicholson 
v. C. C. Slaughter Co., Tex., 217 S. W. 716. 

29. Criminal Law—Drunkenness.—Drunken- 
ness as an excuse for the commission of an 
unlawful act is no defense.—Hall v. State, Fla., 
83 So. 513. 

30.——Insanity.—To determine the issue as to 
whether an accused was insane at the time of 
the alleged commission of an offense, testimony 
tending to show the mental condition of the ac- 
cused both before and after the commission of 


the act is competent.—McCully v. State, Ark., 
217 S. W. 453. 
31. Principals in Misdemeanor.—Those who 





procure or participate in the commission of a 
misdemeanor, or who assent thereto, are indict- 
able as principals.—Hager v. State, Ark., 217 S. 
W. 461. 


32. 





Similar Acts.—Evidence of similar acts 
is competent and relevant upon question of 
knowledge, intent, plan, or design.—Bruno v. 
People, Col., 186 Pac. 718. 

33. Crops—Reservation in Deed.—As between 
the grantor and the grantee, growing crops will 
pass to the grantee under a warranty deed with- 
out reservations.—Hill v. Brothers, Mo., 217 S. 
W. 581. 

34. Deeds—Condition Subsequent.—A _ condi- 
tion subsequent in a deed that the property 
should not be occupied by a person not of Cau- 
easian birth, being not a restraint upon aliena- 
tion but upon the use of the property, is valid. 
—Los Angeles Inv. Co. v. Gary, Cal., 186 Pac. 
596. 

35. Reservation.—A reservation in favor 
of the grantor is to be construed more strictly 
than a_ grant.—International Lumber Co. v. 
Staude, Minn., 175 N. W. 909. 


36. Deseent and  Distribution—Posthumous 
Child.—An action to quiet title is an appropri- 
ate remedy for the determination of title to 
land, as between a posthumous child, claiming 
as heir at law, and one in possession, having a 
life estate in the land and asserting ownership. 
—Gillespie v. Truka, Neb., 175 N. W. 883. 

37. Divoree—Collateral Attack.—Decree of 
divorce obtained in a foreign state may be col- 
laterally attacked to show that the court which 
rendered it had no jurisdiction, even though it 
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recites all necessary jur isdic tional facts.—Rich- 





mond vy. Sangster, Tex., 217 S. W. 723. 

38. Ejoctment—Adve rse Possession.—One ac- 
quiring Aitle to land by adverse possession can 
successfully defend an ejectment action brought 
by the owner of the record title—DLooney v. 
Sears, Ore., 186 Pac. 548. 


39. Eleetricity—Failure of Performance.— 
Where a power company agreed to provide such 
electric power as might be required for a cer- 
tain purpose during a certain period, consumer 
not to take less than a certain amount in any 
one month, the power company could not ex- 
failure to give constant service, as agreed, 
by the fact that certain supplies could not be 
procured by reason of the World War.—Coal 
District Power Co. v. Katy Coal Co., Ark., 217 
S. W. 449. 

40, Iminent Domain—Additional Burden.— 
A municipal council may raise the grade of a 
street, and such action constitutes the imposi- 
tion of no additional burden upon surrounding 
sage 4 .—Ukase Inv. Co. v. City of Portland, 
Ore., 186 Pace. 558. 

41. Enhanced Value.—The general enhance- 
ment of values in land in the vic inity of a rail- 
road because of its construction is not a proper 
element of benefit to be allowed in condemna- 
tion proceedings.—Gallatin Valley Electric Ry. 
v. Neible, Mont., 168 Pac. 689. 

42. Evidenee—Judicial Notice —The Supreme 
Court will take judicial notice of the fact gen- 
erally Known that a five-passenger Ford tour- 
ing car, 1918 model, used six weeks and sold 
by the parties who stole it, for $200, was worth 
more than $20.-——State v. Phillips, Kan., 186 Pac. 
743. 

43. Execution 





Judgment.—The 
vacation or reversal of a judgment operates to 
vacate an execution sale made thereunder as 
between the parties, where the execution plain- 
tiff is the purchaser.—Hays vy. Sound Timber Co., 
U. S. Cc. C. A., 261 Fed. 571 

44, Explosives—Misdemeanor. —Seller of a 


-Vacation of 





shell or cartridge to a boy less than 14 years 
of age, in violation of Act June 10, 1881 (P. L. 
111), § 1, making such a sale a misdemeanor, 
thereby made himself liable for any natural 
and probable result which might follow his 
wro Shaffer v. Mowery, Pa., 108 Atl. 
654 

45. Fraud—Reckless Statement.—If a party 


is so reckless as to make a statement which in 
fact is untrue and while negotioations are in 
progress he discovers it is not true, it is his 


duty to state the whole truth to the other party. 





—Palmiter v. Hackett, Ore., 186 Pac. 581. 
46. Fraudulent Cenwepanece Deed of Gift.— 
Deeds of gift are constructively fraudulent and 


indebtedness against 
Spurlin Mercantile 


void as to prior claims of 
the grantor.—Boutwell v. 
Co., Ala., 83 So. 481. 

47. Preferred Creditor.—A husband honest- 
ly indebted to his wife may give her a valid 
preference, either by transfer of money or prop- 
erty in payment, or by giving security to the 
same extent that he may prefer any other cred- 
itor, and such a preference is not of itself fraud- 





ulent as to other creditors of the husband.— 
Ebel v. Rock Island Implement Co., Col., 186 
Pac. 719. 

48. G Consideration. — There 





must be a new consideration moving either to 
the principal or to the sureties, or to both, or a 
detriment to the obligee, for a bond guarantee- 
ing the payment of a past indebtedness of the 
principal.—John A. Tolman & Co. v. Peterson, 
Wis., 175 N. W. 916. 

49. Homestend—Head of Family. — Even 
though the head of the family at time of his 
execution of a security deed represented - to 
grantee that there were no incumbrances, it 
would not affect the interests of the beneficiar- 
ies in the land, or estop grantor from interpos- 
ing a claim in their behalf against a levy under 
execution on a judgment on a note secured bv 
the deed.—MecNair v. Fortner, Ga., 101 S. E. 
772. 

50. Homicide—Manslaughter.—It is the inflic- 
tion of death by culpable negligence that con- 
stitutes manslaughter in the second degree, un- 
der Gen. St. 1913, § 8612, subdiv.—State v. Gold- 
stone, Minn., 175 N. W. 892. 

PL. Seduction.—The law of Mississippi does 
not permit the relations of seduced young wo- 








\ 





men to kill the seducer.—Doran y. State, Ark., 
217 S. W. 485 

52. Husband and Wife—Alicnation of Affec- 
tions.—A married woman could not sue her 
father-in-law for alienation of her husband's 
affections; married women having no right to 
sue for alienation of affections, except as such 
right is given by Rev. St. c. 66, § 7, and such 
statute permitting suit against a female defen- 
dant only.—Farrell y. Farrell, Me., 10S Atl. 648. 

53.——Domicile.—In Texas an erring wife, by 
leaving her husband, cannot fix his domicile at 
the place of her own residence, to enable her, 
after removal to a foreign state, to make ac- 
curate affidavit of his residence there in her di- 
vorce suit, based on substituted service.—Rich- 
mond vy. Sangster, Tex., 217 S. W. 723. 

54. in nity—Primary Duty.—The primary 
duty to maintain a pipe leading from a custo- 
mer’s service pipe to the surface in a safe con- 
dition being upon the water company, and the 
city being chargeable with negligence only for 
failure to exercise ordinary care to require the 


company to remedy or remove the defect, the 
city could recover from the company the amount 
paid in settlement of a claim for injuries, as the 
city was not in pari delicto.—City of Des Moines 
v. Des Moines Water Co., Iowa, 175 N. W. 821. 

55. Injunction — Threatened Loss. — Equity 
will enjoin threatened loss or destruction of 
personalty, as an heirloom, wedding present, or 
an article of negligible value, dear to the owner 
only, acting in such matters only where the 
injury will be irreparable, or there is a lack 
of adequate remedy, or the injunction will avoid 
a multiplicity of suits; special reasons being 
shown by the proof.—Hill v. Brother, Mo., 217 
Ss. W. 581 

56. Insurance— 
policy was issued 
of the insurer 


Attorney’s Fee.—Where a fire 

from the office of the agent 
in Kansas, and covered property 
in such state, where the loss occurred, and the 
cause of action accrued, payment of attorney's 
fee was part of the performance of the contract, 
governed by the law of Kansas, and the fee 
was improperly allowed under the law of Mis- 
souri.—Ayers v. Continental Ins. Co., Mo., 217 
S. W. 550. 

57. Cancellation.—Insured can cancel the 
policy only in the manner provided in the policy, 
requiring premium to be first paid.—Home Ins. 
Co. v. Fleeman, Mo., 217 S. W. 536. 

58.——Indemnity.—W here 
tween the master and insurer is one of 
nity against actual loss from personal 
to servants, there can be no liability of insurer 
until the master has suffered loss by payment 
of judgment for such injuries.—Owens v. Jack- 
son-Hinton Gin Co., Tex., 217 S. W. 762. 

59. Insurable Interest.—If plaintiff had no 
insurable interest in the property, a policy of 
fire insurance never attached, and plaintiff can- 
not recover on draft given in settlement for 
loss.—Morrison v. Boston Ins. Co., Mass., 125 
N. E. 698. 

60. Lightning.—Under an ordinary fire pol- 
icy, which provides that insurer shall not be 
liable for loss by lightning, the insurer is liable 
for loss by fire started by lightning, although not 
liable for damages caused by the lightning itself. 

> Springfield Fire & Marine Ins. Co. 
of Springfield, Mass., Ind., 125 N. E. 645 

61. Landlord and Tenant—Common Stairway. 
—Where a tenant rented and had exclusive pos- 
session of only one of the rooms reached by a 
common stairway and platform, the fact that 
the other rooms were vacant did not relieve the 
landlord of his obligation to look after the safe- 
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4 of the stairs.—Dillehay v. Minor, Iowa, 175 
. W. 838. 
62. Privity.—Privity of estate, by which 
one is made liable to perform covenants of a 


lease that run with the land, requires a trans- 
fer of the legal title by the lessee and its ac- 


ceptance by the assignee.—Northwestern Mut. 
Life Ins. Co. v. Security Savings & Trust Co., 
U. S. C. C. A., 261 Fed. 575 


3. Lareeny—Circumstantial Evidence.—In a 
prosecution for the larceny of an automobile 
wherein the state relied on the circumstantial 
evidence. and it was shown that defendant was 
found with possession of car and did not satis- 
factorily explain his possession of it and that it 
had been changed in several parts, and defen- 


dant’s conduct of an innocent man, a conviction 
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of guilty will not be overturned.—State v. Pack, 


Kan., 186 Pac. 742. 

64. » the taking is 
open in the presence of others, not amounting 
to a robbery, and there is no concealment, or 
where an innocent taking is presumed, and 
there is nothing from which a jury may legit- 
imately infer a felonious purpose, a_ verdict 
against accused cannot be sustained.—Gunn v. 
State, Fla., 83 So. 511 

65. Libel and Slander—Qualified Privilege.— 
The difference between a qualified and absolute 
privilege is that malice destroys the first but 
does not affect the latter—McLean vy. Merri- 
man, S. D., 175 N. W. 878 

66. Mandamus—Judicial Discretion.—Manda- 





‘mus is a discretionary writ, and it should not 


issue to compel the performance of an act which 
would be fraught with danger to life and prop- 
erty.—Kolster v. American Gas Co., Kan., 186 
Pac. 738. 

67. Master and Servant — Inspection.—The 
failure of a master to inspect a set screw to 
see that it was tight will be deemed negligence, 
where injury might well be foreseen as a nat- 
ural consequence of the loosening of the screw. 
—Barker v. Hemphill Lumber Co., Mo., 217 S. 
W. 585. 

68. Res Ipsa Loquitur.—The doctrine of 
res ipsa loquitur is seldom applied between mas- 
ter and servant, and is only applicable where 
the evidence shows that the accident is neces- 
sarily the result of defective conditions and 
can be explained on no other reasonable hypoth- 
esis.—Louisville & N. R. Co. v. Campbell's 
Adm’r, Ky., 217 S. W. 687. 

69.——-Safety Appliance.—Where disregard of 
the Safety Appliance Act (U. S. Comp. St. § 8605 
et seq.) causes loss to one of the class for whose 
special benefit it Was enacte -d, his right to re- 
cover damages is wang v. New York 
Cent. R. Co., N. Y., 125 N. E. 681. 

70. Workmen’s Compensation Act.—For the 
purposes of the Workmen's Compensation Act, 
the relation of employer and employe is created 
in every instance by contract, either express or 
implied.—Nissen Transfer & Storage Co. v. Mil- 
ler, Ind., 125 N. E. 652. 

71. Mortgages—Default.—Where a mortgage 
was authorized to declare the entire debt due 
on failure to pay purchase-price instalments and 
to foreclose under power of sale, the mortga- 
gee’s estate became absolute on default in a 
purchase-price instalment, subject only to an 
equity of redemption in the mortgagor, and 
mortgagee was then absolutely entitled to the 
land and its possession.—Hughes & Tidwell Sup- 

ply Co. v. Carr, Ala., 83 So. 472. 

72.—Outstanding Title—Grantee agreeing 
with grantor to satisfy mortgage on the prem- 
ises cannot deny the validity of the mortgage, 
as by setting up, as superior thereto, an out- 
standing title which such grantor had acquired 
to protect her interest and had conveyed to such 
arry v. Garth Educational Soc., Ky., 
217 S. W. 674. 

73. Negligenee—Assumption of Risk.—The 
law of assumed risk in this state has narrow 
limits, and applies generally, if not always, to 
those dangers attendant on the act or method, 
when done in a manner free from negligence.— 
Oxford v. Dudley, Mo., 217 S. W. 607. 

74. Contributory Negligence.—The question 
of contributory negligence must be determined 
without reg vp to any negligence on the part 
of defend H. R. Boynton Co., Cal., 
186 Pac. 631. 

75. Imputability—One invited uncondition- 
ally to ride with the driver of an automobile as 
a guest, returning from a picnic attended by the 
parties is not engaged in a joint venture or 
common enterprise so as to be chargeable with 
the driver’s negligence—Wagner v. Kloster, 
Iowa, 175 N. W. 840. 

76. Payment—Place of.—Where an agreement 
to pay is made and no place of payment is men- 
tioned, the debt is payable where the creditor 
resides, as a general rule.—Moherstadt v. Harry 
Newman, Inc., Motor Cars, Mo., 217 S. W. 591. 

77. Principal and Agent-—Gratuitous Agent — 
A gratuitous agent is bound to use the same de- 
gree of good faith toward his pringipal as an 
agent for comvensation—Ward v. Andrews, 
Cal., 186 Pac. 605. 
































78. Secret Profit—An agent who makes a 
secret profit in the execution of his trust as such 
agent may be compelled to account to his prin- 
cipal.—Thimsen y. Reigard, Ore., 186 Pac. 559. 

79. Principal and Surety—Subrogation.—A 
surety paying debt of his principal is subrogat- 
ed to the security held by the creditor; and the 
latter’s voluntary surrender of the same to the 
debtor discharges the surety pro tanto.—Defi- 
ance Mach. Works vy. Gill, Wis., 175 N. W. 940. 

80. Sales—Oral Acceptance.—A contract of 
sale was completed when the seller orally ac- 
cepted the buyer's offer, and its subsequent re- 
duction to writing added nothing to its valid- 





ity.—E. F. Spears & Sons v. Winkle, Ky., 217 S. 
W. 691. 
81. Specific Performance — Agreement Be- 


tween Heirs.—Agreements between heirs pro- 
viding for settlement of decedent's estate, as by 
exchanging consents to treat an informal paper 
left by him as a valid will, are proper subjects 
for specific performance, if not void for any 
legally sufficient cause.—Capen v. Capen, Mass., 
125 N. E. 692. 

82. Statute of Limitations—Trustee.—W here 
sons in the management of a partnership busi- 
ness acted as trustees of their mother’s interest 
without questioning her right thereto, the stat- 
ute of limitaions would not run against her 
claim of an interest in the business.—Dovey v. 
Schlater, Neb., 175 N. W. 888 

83. Time — Computation. — Where time is 
counted from a day, the day is excluded; but, 
where it is counted from an act, the day on 
which the act is done is included in the count. 
—McKinster v. Shaffer, Ky., 217 S. W. 676. 

84. Trover and Conversion—Special Property. 
—It is a principle of the law of trover and con- 
version that a plaintiff who has only a special 
property or qualified interest in the goods which 
have been converted can recover only the value 
of such property or interest.—Bruce v. Crysler, 
Mo., 217 S. W. 563. 

85. Vendor and Purchaser—Instalment Pay- 
ment.—The title of the purchaser of land un- 
der an executory contract providing for pay- 
ment in instalments, deposit of the deed in es- 
crow, and forfeiture of partial payments for de- 
fault was an equitable one enduring only so 
fone as the requirements of the contract were 
promptly met.—Wright Land & Investment Co. 
v. Even, Mont., 186 Pac. 681. 

86. Tender of Deed.—Where no time for 
performance was fixed in a written agreement 
for sale of land, the deliyery of the deed and 
the payment of the purchase price were to be 
concurrent acts, and the purchaser could not be 
in default until the vendor had tendered a deed. 
—Bergeron v. Redfern, R. I., 108 Atl. 650. 

87. Wills—After Declaration.—Post  testa- 
mentary declarations of testator are admissible 
to prove the existence or contents of a will al- 
lé¢ged to be lost.—Iin re Johnson’s Estate, Wis., 
175 N. W. 917 

88. Child or Children.—The rule at common 
law was that the ordinary meaning of “child” 
or “children” was the legal meaning, and that 
such words meant immediate offspring, and did 
not include grandchildren.—Hoggatt y. Clopton, 
Tenn., 217 S. W. 657. 

89. Imbecility—Extreme old age, resulting 
in defective hearing and eyesight and decrepit 
physical condition, is not of itself sufficient to 
prove incapacity to mane a will.—Frazie’s Ex’x 
v. Frazie, Ky., 217 S. 668. 

90. Saying of A. —A bequest in trust 
for masses to be said in a Catholic church for 
the repose of the soul of a specific person is a 
trust for “charitable uses,’ within the meaning 
of Civ. Code, § 1313.—In re Hamilton’s Estate, 
Col., 186 Pac. 587. 

91. Witnesses—Competency of Child.—An in- 
telligent girl eight years old is competent to 
testify to occurrences which she remembers, 
though they happened three years before, when 
she was too immature to testify —Maynard v. 
Keough, Minn., 175 N. T. 891. 

92. Physician. —A physician cannot testify, 
without patient’s consent, that he treated pa- 
tient for a certain Ye ow of Princeton 
v. Fields, Ind., 125 N. E. 653. 

93. Refreshing " Recollection —A witness 
may use ledger entries made by himself as mem- 
oranda to refresh his recollection, although such 
entries are not the original entries of the trans- 
actions in question.—Boutwell v. Spurlin Mer- 
ecantile Co., Ala., 83 So. 481. 
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